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CRIMINAL INVESTIGATION (EXCEPTIONAL POWERS) AND FORTIFICATION REMOVAL 
BILL 2001 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon N.D. Griffiths (Minister for Racing and Gaming) in charge of the Bill. 
Clause 22:  Power of special commissioner in relation to things produced - 

Debate was interrupted after the clause had been partly considered.   

Hon PETER FOSS:  I move -   

Page 11, after line 23 - to insert - 

(3) A special commissioner may not order a document to be destroyed except in 
accordance with the State Records Act 2000.  

Amendment put and passed. 

Clause, as amended, put and passed. 
Clause 23:  Records of investigation - 

Hon N.D. GRIFFITHS:  I move -  

Page 11, lines 25 and 26 - To delete “the investigation” and insert instead - 

proceedings under this Part 

Proceedings under this part include the evidence and records that related to the investigation.  This amendment 
widens the provision.  

Hon PETER FOSS:  I am concerned by this amendment because I think it will make the provision narrower.  
The Bill currently states -  

A special commissioner is to cause records to be kept of the investigation,  

That relates to all parts of the investigation.  The Bill continues - 

including transcripts of all proceedings before the special commissioner.   

If the provision refers specifically to only this part, it will apply to only this part, which deals with investigations 
before the special commissioner.  We do not want the paper trail to be disposed of, which we are laboriously 
putting in place for part 4.  I am puzzled by this amendment; it seems to make the scope of the Bill narrower.  I 
do not know what the minister is trying to do, but I think it is unacceptable, particularly in light of the 
committee’s recommendation that there be a paper trail.  There would be no point of this provision if the special 
commissioner did not have to keep a paper trail.   

Amendment put and a division taken with the following result - 

Ayes (12) 

Hon Kim Chance Hon Adele Farina Hon N.D. Griffiths Hon Tom Stephens 
Hon Kate Doust Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Sue Ellery Hon Graham Giffard Hon Ljiljanna Ravlich Hon E.R.J. Dermer (Teller) 

Noes (21) 

Hon Alan Cadby Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon George Cash Hon Ray Halligan Hon Simon O’Brien Hon Giz Watson 
Hon Robin Chapple Hon Frank Hough Hon Barbara Scott Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Barry House Hon J.A. Scott  
Hon Paddy Embry Hon Robyn McSweeney Hon Christine Sharp  
Hon John Fischer Hon Dee Margetts Hon Bill Stretch  

Amendment thus negatived. 

Hon N.D. GRIFFITHS:  I move -  

Page 11, lines 29 and 30 - To delete the lines and insert instead - 

appropriate as to - 
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(a) who can have a copy of any of the records and on what conditions; 

(b) how the records are to be dealt with when the investigation is complete. 

This is consistent with the capacity of the special commissioner to make orders under clause 22.  It facilitates the 
process and is not inconsistent with the tenor of the Legislation Committee’s report. 

Hon PETER FOSS:  I have read this and I have a problem with it. 

Hon N.D. Griffiths:  You want it to go to the State Records Commission. 

Hon PETER FOSS:  Yes.  The first part, which deals with who can have a copy of the records and on what 
conditions, is okay.  However, I want to add after the word “appropriate” the words “in accordance with the 
State Records Act”.  Paragraph (b) of the amendment states -  

how the records are to be dealt with when the investigation is complete. 

The recommendation of the committee on the completed investigations was -  

Page 12, lines 3 to 5 - After “the” to delete the lines and insert instead -  

“State Records Commission which may order that any record be dealt with as the State 
Records Commission considers appropriate in accordance with the State Records Act 2000.” 

There is an inconsistency with that. 

Hon N.D. GRIFFITHS:  The Government will oppose what Hon Peter Foss proposed.  I accept that there is that 
inconsistency.  However, I point out that if my amendment and the Opposition’s proposal are carried - I 
understand the Opposition has the support of the Greens (WA) on this - there would not be an inconsistency.  
There would be a facilitation of what the committee decided about clause 22.  Equally, if that further step were 
taken and the amendment foreshadowed by Hon Peter Foss, which deals with what the committee proposed at 
page 12, lines 3 to 5, were carried, it would ensure that the public interest that the Opposition and the Greens 
(WA) are seeking to safeguard would be safeguarded.  If Hon Peter Foss proposes to go down the path of 
moving the amendment that he foreshadowed, the fact that I have moved this amendment will not detract from 
what he wishes to achieve; and in the meantime it will facilitate what the Government wishes to achieve. 

Hon PETER FOSS:  The problem is that I am getting totally confused.  It was hard enough to follow it in the 
first instance.  My difficulty is to be satisfied that a swiftie is not being pulled here. 

Hon N.D. Griffiths:  There is not. 

Hon PETER FOSS:  I know that I have the minister’s assurance.  However, I thought that the minister might be 
in the same position as I am; that is, he was having some difficulty following it.  

The CHAIRMAN:  Members, I will interrupt because I propose to put the question that the words proposed to be 
deleted be deleted.  If that is not carried, the words will not be deleted and, as I understand it, Hon Peter Foss 
will then move to insert after the word “appropriate” the words “in accordance with the State Records Act 2000”.  
I am dealing with amendment 23/23, and that is all at this stage.  I raise that as a matter of clarification, if it will 
assist.  We will then work through some other amendments, and they also may need clarification. 

Hon PETER FOSS:  I understand that.  However, one of the things being done by those amendments is to try to 
combine to some extent clause 22 with clause 23.  Is that right? 

Hon N.D. Griffiths:  Yes.  This facilitates it.  It flows on from clause 22.  Orders may be made, and in dealing 
with the specifics of those orders, the proposed new provisions of clause 23 are spelt out to make it clear. 

Hon PETER FOSS:  I will see if I can get this right.  Maybe I am tired - I do not know - but I am having trouble 
following it.  Would there be any difference between inserting the words “in accordance with the State Records 
Act 2000” in the minister’s amended words and inserting them where I was going to insert them?  If so, what is 
the difference and why is it being done? 

Hon N.D. GRIFFITHS:  I was about to suggest that we reach that accord; namely, that we add the words “in 
accordance with the State Records Act 2000” after my amendment. 

Hon Peter Foss:  Fine; but what difference does it make?  What do we achieve by doing this?  I do not know why 
we are doing it.  There seems to be something inherently suspicious about it. 

Hon N.D. GRIFFITHS:  It facilitates clause 22.  The special commissioner will have a capacity to make orders.  
It gives a capacity to delay the sending of the records to the archives.  They will find their way to the Anti-
Corruption Commission perhaps, or there may be an ongoing investigation.  In the end, it must be in accordance 
with the State Records Act 2000. 
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Hon PETER FOSS:  The minister will seek leave to add those words to his amendment? 

Hon N.D. Griffiths:  Yes. 

Hon PETER FOSS:  I think that I can still move the amendment contained in the committee’s recommendation 
13. 

Hon N.D. Griffiths:  Yes. 

Hon PETER FOSS:  Under those circumstances, I think that is okay.  I should check what other members of the 
House think, but it seems to me that that can be done.  I hope this will all be worthwhile.  I would hate to think 
that we went to all this trouble for nothing, because I have known members of the Legislative Assembly in the 
past to say, “We’re all okay.  We’ll be off, the Parliament will be prorogued, and then this will disappear down 
the fundamental.”  Can I have the minister’s assurance that the minister in the other place intends to deal with 
this in this session? 

Hon N.D. GRIFFITHS:  I am advised that the Attorney General proposes to deal with this in this session.  
However, I cannot give a personal assurance, and I do not mention the Hansard in the other place very much. 

Hon PETER FOSS:  We know it is the minister’s understanding.  However, it is not because of the Opposition 
that this has become so hard.  We thought we had made it pretty easy.  I would hate to spend all this time for no 
point.  Therefore, the minister will understand why I would like him to be fairly certain that this will be dealt 
with by the other place.  We are giving the Government an awful lot of assistance and latitude and are being as 
cooperative as we can, but the time comes when one wonders whether it is worth all the trouble of hurrying it 
through.  For the time being, if the minister can give me an indication that we are not wasting our time, I will be 
happy to keep trying; but it is a bit hard.  

Hon N.D. GRIFFITHS:  The advice I have received is that it is the intention of the minister in the other place to 
deal with this matter in this session.  Frankly, if that were not the intention, I would not be interested in wasting 
the time of the Chamber.  I do not know about other members, but it has been a long few weeks.  

Hon GIZ WATSON:  The Greens (WA) will not oppose the minister’s amendments on the condition that the 
Government will accept the next set of amendments moved by Hon Peter Foss, which refer to the State Records 
Commission, and as long as we have the assurance that this will not go against the intention to ensure that the 
records are contained within the purview of the State Records Act.  From what I have heard of the discussion 
between Hon Nick Griffiths and Hon Peter Foss, I am convinced that that is okay.  I seek that assurance again; 
otherwise, I prefer the combination of amendments to deal with this aspect of committee recommendation 13 in 
the manner proposed by Hon Peter Foss.  

Hon N.D. GRIFFITHS:  The Government will oppose the foreshadowed amendments of Hon Peter Foss, which 
deal with the committee recommendations that the Government has not taken up.  However, the Greens have 
made it quite clear that they propose to support those amendments, so I will not waste the time of the Chamber 
by calling a division if the result is contrary to how the Government votes.  

Hon Peter Foss:  Will you seek leave to add those words? 

Hon N.D. GRIFFITHS:  I propose to do that.  I seek the leave of the Committee to alter the amendment by 
adding after the word “complete” the words “in accord with the State Records Act 2000”.  

Hon PETER FOSS:  I think the appropriate place for those words in the amendment is after the word 
“appropriate”.  It would then deal with both paragraphs.   

Hon N.D. GRIFFITHS:  I have no difficulty with that.  I seek leave to alter the amendment by inserting after the 
word “appropriate” the passage “, in accord with the State Records Act 2000,”.   

Amendment, by leave, altered. 

Hon GIZ WATSON:  Grammatically, the alteration to the amendment might require the word “and”.   

Amendment, as altered, put and passed.   
Hon PETER FOSS:  I will not move amendments 2/23 and 3/23.  Instead, I move -  

Page 12, lines 3 to 5 - After “the” to delete the lines and insert instead -  

State Records Commission which may order that any record be dealt with as the State Records 
Commission considers appropriate in accordance with the State Records Act 2000.  
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Hon N.D. GRIFFITHS:  When I spoke on the short title of the Bill, I explained what the Government proposed 
to do on each matter.  I gave the reasons for most of the matters, so I will not unnecessarily prolong the debate.   

Amendment put and passed. 

Hon PETER FOSS:  I move -  

Page 12, lines 6 to 9 - To delete the lines and insert instead -  

(4) For the purpose of the State Records Act 2000 any records that are transferred to the 
custody of the Director of State Records as State archives, shall be treated by the 
Director as restricted access archives unless the Attorney General requests otherwise.   

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Does the minister wish to move amendment 24/23 on the 
supplementary notice paper?  

Hon N.D. GRIFFITHS:  No.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 24 put and passed.   

Clause 25:  Proceedings for an offence - 

Hon PETER FOSS:  Faint heart ne’er won fair lady.  I move - 

Page 12, after line 17 - To insert - 

(2) Where in this Part an offence is created, then in the absence of any other specific 
penalty the penalty shall be imprisonment for 20 years and a fine of $1 000 000. 

(3) Despite subclause (2) the Supreme Court shall be entitled to imprison a contemnor 
until a contempt is purged in addition to any specific penalty for the offence. 

(4) In imposing a penalty under this Part the Court shall take into account whether the act 
or omission leading to an offence is such that had the act or omission not occurred 
evidence could have been given so that some person known or unknown is likely to 
have been convicted of a specific offence (the “offence under investigation”) and if so 
satisfied as to that matter on the balance of probability the Court shall impose a 
penalty upon the defendant which the Court considers would be appropriate to impose 
on a person found guilty of the offence under investigation. 

Interestingly, this is a matter about which Hon Giz Watson and I agree, but for different reasons.  We were both 
concerned with merely referring people to the Supreme Court for imprisonment for contempt because of the 
open nature of the penalty.  We thought that was undesirable; however, we thought it was undesirable for 
slightly different reasons.  I thought it was undesirable because my research could find only one similar case of a 
person being convicted for contempt.  That person was convicted in the New South Wales Court of Appeal for 
failing to give evidence on a criminal matter.  That person was imprisoned for six months and fined $10 000.  
That penalty seems a bit small.  I am concerned that the penalties under this legislation will be tiny.  My 
experience is that penalties for contempt are small for two reasons: first, because contempt of court is a summary 
offence, the courts are very reluctant to impose a significant penalty.  Normally a person charged with an offence 
is called before a judge and jury, which makes the decision about prosecution.  The presence of a jury gives a 
person protection against abuse of the criminal provisions.  Judges are reluctant to overdo things when they 
relate to a summary offence.  They realise that the accused has not had the benefit of a trial by jury.  The second 
reason is that contempt of court is seen as an offence against the judiciary, and judges feel reluctant to do 
anything significant because that is seen to be making rulings about matters that happen in their court.  
Admittedly, these provisions relate to contempt of another body.  However, these offences are deemed to be 
contempt of court, and the judiciary tends to be reluctant in dealing with that matter.  I was concerned that the 
penalties might be too small.  On the other hand, Hon Giz Watson argued - I must admit that, logically, she was 
absolutely right - that if the penalty is open-ended one way, it is open-ended the other way, and a person could 
theoretically be jailed forever.  I do not think that will ever happen, but it is a theoretical possibility.  To some 
extent, Hon Giz Watson and I agree.  However, we disagree in that I would like a minimum penalty and she 
would not.  If I were proposing to delete some of the clauses in this part of the Bill, she might sympathise with 
me.  I do not think she will sympathise with me on this amendment.  I shall call a division, and we will see.  If 
we lose that division, I will not move my foreshadowed amendments to clauses 28 and 30 to 35, even though 
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they are not, strictly speaking, consequential amendments.  My comments are on the record.  I do not think there 
is any point in labouring the issue. 

Hon N.D. GRIFFITHS:  I do not want to surprise Hon Peter Foss, but the Government opposes this amendment.  
The penalty of 20 years and a fine of $1 million is over the top.  It is not consistent with penalties for similar acts 
of misbehaviour, such as those in the Anti-Corruption Commission Act.  What is outlined in proposed subclause 
(3) can happen anyway.  It is not a matter of taking one out.  Proposed subclause (4) is very interesting.  It would 
lower the standard for a situation that, it seems to me, is designed to be hypothetical.  

Hon GIZ WATSON:  The Greens (WA) will not support this amendment - surprise, surprise.  I think my 
comments were substantially made by Hon Peter Foss.  The Greens fundamentally oppose the establishment of a 
minimum penalty.  My concern on this clause is that it would allow an open-ended penalty at the upper end.  The 
proportions of the proposed penalty are extraordinary.  I think it is an ambit attempt, and we will not support it.  

Amendment put and a division taken with the following result - 

Ayes (16) 

Hon Alan Cadby Hon John Fischer Hon Barry House Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
 

Noes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Amendment thus negatived. 

Clause put and passed.  

Clause 26:  Penalty for failing to attend or produce anything - 

Hon GIZ WATSON:  I move - 

Page 12, after line 26 - To insert - 

(1a) It is a complete defence to a charge of contempt arising from failure to comply with a 
requirement under subsection (1)(b) for the person to prove that the document or 
other thing was obtained in the course of that person’s occupation or employment as a 
journalist. 

The Bill deals with the issue I raised of the attack on the media.  The Bill as it stands at the moment would not 
protect journalists acting within a professional capacity if they had information that was considered of interest to 
the special commissioner.  This Bill would require that they provide the information to the special commissioner.  
They would then potentially be in the situation of having to breach their confidentiality commitments to the 
source of the information.  The Greens (WA) feel that maintaining a degree of privilege for accredited journalists 
acting in their professional capacity is very important.  It was discussed in the committee, and I was 
unfortunately unable to persuade the other members of the committee that this was a significant issue.  I believe 
that any Bill that attacks or undermines the operation of the free Press is very dangerous indeed.  This is very 
pertinent at the moment with the Royal Commission Into Whether There Has Been Any Corrupt or Criminal 
Conduct by Western Australian Police Officers under way.  Information provided to journalists is often very 
useful for bringing issues into the public arena that would otherwise go unnoticed.  I suggest that investigative 
journalism has been very instrumental in raising matters of corruption and inappropriate behaviour on the part of 
police, for example.   

This Bill will be a major impediment to journalists.  They will not seek out information because of their concern 
that if information is provided to them and they are then required to appear before a special commissioner as a 
person of interest, they will be required to divulge their sources.  This is an important amendment.  I ask 
members to indicate that we do not want to see a restriction on the operation of the media in Western Australia.  
It is a fundamental issue for a free and democratic society.  I encourage members to support the amendment. 
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Hon N.D. GRIFFITHS:  The amendment is opposed.  It gives to journalists a privilege given to no-one else in 
the community.  The proposition that someone need not disclose the name of a person who committed a serious 
offence against the community, just because he found it out in the course of his occupation as a journalist, is very 
interesting but not one with which I agree.  The notion of a journalist is also interesting.  It lacks definition.  I am 
not sure what a journalist is.  Unlike a legal practitioner or a medical practitioner, there is no licensing system as 
such. 

Hon Peter Foss:  You might try the Coffin Cheaters’ manual. 

Hon N.D. GRIFFITHS:  I do not want, as they say these days, to go there.  A free Press in our society is very 
important, but at the same time we do not exclude people from the scrutiny of the law just because they happen 
to be in a particular occupation. 

Hon PETER FOSS:  The Opposition also opposes this amendment. 

Hon JOHN FISCHER:  I certainly oppose this amendment.  I believe that if freedom of speech is required, 
someone should stand for Parliament to have the opportunity. 

Amendment put and a division taken with the following result - 

Ayes (5) 

Hon Dee Margetts Hon Christine Sharp Hon Giz Watson Hon Robin Chapple (Teller) 
Hon J.A. Scott 
 

Noes (27) 

Hon Alan Cadby Hon Paddy Embry Hon Ray Halligan Hon Ljiljanna Ravlich 
Hon George Cash Hon Adele Farina Hon Frank Hough Hon Barbara Scott 
Hon Kim Chance Hon John Fischer Hon Barry House Hon Tom Stephens 
Hon Murray Criddle Hon Jon Ford Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Bruce Donaldson Hon Peter Foss Hon Norman Moore Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Simon O’Brien Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon N.D. Griffiths Hon Louise Pratt  

Amendment thus negatived. 

Clause put and passed. 

Clause 27:  Penalty for failing to be sworn or to give evidence - 
Hon GIZ WATSON:  I move - 

Page 13, after line 30 - To insert - 

(1a) It is a complete defence to a charge of contempt arising from failure to answer any 
question under subsection (1)(b) for the person to prove that the information to which 
the question relates was obtained in the course of that person’s occupation or 
employment as a journalist. 

This amendment is similar to the one we have just dealt with.  The difference is that this seeks to provide a 
complete defence to a charge of contempt if a person is employed as a journalist and is sworn to give evidence.  
It is similar to an earlier amendment, but I will not revisit my remarks outlining the importance of protecting the 
operations of a free Press.  The Greens seek support for this amendment. 

Amendment put and a division taken with the following result - 
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Ayes (5) 

Hon Dee Margetts Hon Christine Sharp Hon Giz Watson Hon Robin Chapple (Teller) 
Hon J.A. Scott 

Noes (28) 

Hon Alan Cadby Hon Paddy Embry Hon Ray Halligan Hon Ljiljanna Ravlich 
Hon George Cash Hon Adele Farina Hon Frank Hough Hon Barbara Scott 
Hon Kim Chance Hon John Fischer Hon Barry House Hon Tom Stephens 
Hon Murray Criddle Hon Jon Ford Hon Robyn McSweeney Hon Bill Stretch 
Hon Bruce Donaldson Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon Kate Doust Hon Graham Giffard Hon Simon O’Brien Hon Ken Travers 
Hon Sue Ellery Hon N.D. Griffiths Hon Louise Pratt Hon E.R.J. Dermer (Teller) 

Amendment thus negatived. 

Clause put and passed. 

Clauses 28 to 36 put and passed. 

Clause 37:  Judicial supervision excluded - 

Hon N.D. GRIFFITHS:  I move - 

Page 19, after line 10 - To insert - 

(2) Subsection (1) does not apply after the completion of the investigation that it was 
being sought to facilitate by performing the function. 

Clause 37 currently prevents the issue of a prerogative writ and an injunction or a declaratory judgment on the 
performance of a function when the process is ongoing.  The amendment will allow a person to seek relief, 
whether by way of a declaratory judgment or by way of certiorari, if appropriate, after the event.  Clause 37 
exists to prevent people with deep pockets involved in organised crime from frustrating the process.  When the 
process is out of the way, if someone feels aggrieved he should be able to “go for it”. 

Hon PETER FOSS:  This is a very sensible amendment.  It was not recommended by the committee, although I 
wish the committee had thought of it.  It was the result of a discussion.  The clause is designed to prevent 
interference with an investigation by people with deep pockets.  The committee did not think it was ideal, but it 
could not think of an alternative.  It is not a complete solution, but it is reasonable.  If a person had to come up 
with a solution, this is a good one.  I do not know what other members think, but the Government is to be 
commended on a very sensible enhancement and voluntary undertaking to deal with the concerns expressed by 
the committee in a very sensible way. 

Hon GIZ WATSON:  I seek clarification.  In what way does this amendment affect the exclusion of judicial 
review?  How does it modify it?  I believe I understand what the Bills states.  What does the amendment seek to 
do? 

Hon N.D. GRIFFITHS:  It enables judicial review to take place after the process is completed, in appropriate 
circumstances. 

Hon GIZ WATSON:  Could I have the term “the process is completed” defined?  Is it after the special 
commissioner’s investigation into particular matters?  Is that the point at which a judicial review would be 
available, if appropriate?  What does “appropriate” mean in this circumstance? 

Hon N.D. GRIFFITHS:  As worded, a judicial review cannot take place on the performance of a function under a 
part of the Act.  When the function has been completed, the review can take place, if this amendment is agreed 
to.  If the Committee opposes the amendment, it would not be agreed to.  In respect of judicial review in 
appropriate circumstances, there is a large body of law on when one can obtain a prerogative writ, a declaration 
or an injunction, although one would not see an injunction as being appropriate.  The Committee does not have 
time to deal with the matter, but if the member wishes to see me afterwards I will invite her to accompany me to 
the parliamentary library. 

Hon PETER FOSS:  It is hard to see exactly how it would work, although it could be said to be an improvement, 
whatever it means.  It imposes a temporal limitation on the operation of subsection (1).  To some extent that may 
be taking action akin to shutting the stable door after the horse has bolted.  It does not necessarily leave people 
totally without recourse.  It certainly would leave them some limited and narrow recourse, which at the moment 
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they do not even have.  Whatever it means, it is better from the Greens (WA) point of view than what is 
currently there.  The Greens should support the amendment and oppose the clause.  

Hon GIZ WATSON:  With that explanation, it seems that this amendment is an improvement.  It does not 
completely address the concerns of the Greens (WA) about judicial review.  That was not something the 
Government was willing to go all the way on.  The Greens will be happy to support the amendment as it 
provides some relief.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 38:  Legal professional privilege - 

Hon PETER FOSS:  I move - 

Page 19, lines 12 to 16 - to delete the lines and insert instead - 

(1) Legal professional privilege does not prevent a summons under section 11 from 
requiring a person to produce a document that would otherwise be subject to that 
privilege. 

(2) Unless it is claimed and allowed in accordance with this section legal professional 
privilege does not provide a reasonable excuse for failure to produce a document as 
required by a summons under section 11. 

(3) A person who wishes to claim that a document is subject to legal professional 
privilege (which claim is permitted by subsection (4)) shall: 

(a) attend and produce that document in accordance with the summons, sealed 
up and identified as subject to a claim of legal professional privilege; and 

(b) at the same time provide to the special commissioner a statement detailing 
the name and address of the person entitled to waive the privilege with 
regard to each document. 

(4) A claim of legal professional privilege may only be made in relation to the following: 

(a) proofs of evidence taken from clients and possible witnesses; 

(b) notes of instruction taken from clients or possible witnesses with regard to 
events that have already occurred; 

(c) documents created for the purposes of preparing: 

(i) a defence to any existing or possible charges; or 

(ii) for an appearance or reasonably anticipated appearance before a 
special commissioner,  

arising out of events which have already occurred such as but not limited to: 

(i) notes, letters and opinions which set out legal advice to a client; 

(ii) internal memoranda or letters; 

(iii) a solicitor’s letter to a private investigator; or 

(iv) a solicitor’s letter to potential expert witnesses; 

(d) correspondence between a solicitor and prosecuting authorities or police 
written in order to negotiate the possibility of a client giving a statement or 
testimony; and 

(e) correspondence between a solicitor and prosecuting authorities or police 
written in order to negotiate a plea of guilty. 

(5) Legal professional privilege is not to attach to any document by reason of this section 
unless that privilege would attach by law. 

(6) The special commissioner shall determine with respect to each document for which a 
claim of legal professional privilege has been made whether that claim is valid. 
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(7) The special commissioner shall return any document, which the special commissioner 
has determined is subject to a valid claim of legal professional privilege, to the person 
who produced it without allowing the Commissioner of Police access. 

(8) Until such time as a special commissioner has determined that a document is not 
subject to a valid claim of legal professional privilege a person other than the special 
commissioner may not unseal the document or have access to it. 

Penalty: Imprisonment for 3 years and a fine of $60 000. 

(9) In this section “document” includes any other thing. 

This amendment is recommendation 16 of the report of the Joint Standing Committee on Delegated Legislation.  
It deletes lines 12 to 16, which is the whole of the existing clause 38.  Part of that is put back again, up to and 
including the words “that privilege” as proposed subclause (1).  The proposed new clause then provides a system 
for claiming legal professional privilege.  Legal professional privilege cannot simply be claimed in any 
circumstances; it must be claimed in accordance with this proposed clause.  The process of claiming privilege is 
set out in subclause (4).  The wording used in proposed subclause (3) is a variation on a suggestion made by the 
president of the Law Society of Western Australia, Mr Bayly.  What the committee was particularly concerned 
about was that we understood that people could use legal professional privilege to their benefit by using it to hide 
advice that enabled them to commit a crime.  Strictly speaking, no legal professional privilege attaches to that, 
but it can be claimed, and the committee wanted to set a system by which it would be tested. 

The process begins with attending and producing the document, sealed up and identified as subject to a claim of 
legal professional privilege.  It must still be handed over.  At the same time a statement detailing the name and 
address of the person entitled to waive the privilege on each document must be handed to the special 
commissioner.  The legal practitioner does not own the privilege, the client does.  It enables the special 
commissioner to ask that person whether he or she wishes to retain that privilege.  That provision came from the 
anti-corruption commission in New South Wales.  Proposed subclause (4) follows the suggestions from Mr 
Bayly, to make sure the provision was prospective.  Proposed subclause (5) makes absolutely certain that the 
clause does not create a new code of professional privilege.  The committee did not want to allow people to 
claim privilege when they could not otherwise claim it.  Proposed subclause (6) allows the special commissioner 
to make the determination, and under proposed subclause (7), if the commissioner upholds that privilege, he 
hands back the document without allowing the Commissioner of Police to access it.  Proposed subclause (8) 
provides that until such time as the document is unsealed, no-one but the special commissioner may have access 
to it. 
It is a fair process that strikes a balance between looking after an orderly process of examination and, in 
appropriate cases, permitting privilege to be claimed.  Interestingly, evidence was given to the committee that the 
minister agreed that it was not intended to take those sorts of documents away, so the committee has come to a 
fair recommendation for this amendment.  It cannot be used for delay, because the documents must still be 
handed over in an envelope, and the special commissioner can look at them and decide whether the 
Commissioner of Police can have them.  It cannot be fairer than that.  I cannot see why any investigator would 
find this an unreasonable provision. 
Hon GIZ WATSON:  The Greens (WA) will support this amendment.  We were very concerned about the issue 
of legal professional privilege in this Bill.  This amendment goes a considerable way towards addressing some of 
those concerns, and limiting the prohibition on privilege.  The issue of privilege still concerns us, so this 
amendment does not entirely satisfy our objections.  However, recognising that it is an improvement, we will be 
supporting it.  
Hon N.D. GRIFFITHS:  The Government opposes the amendment.  It is concerned that lawyers may find 
themselves involved in carrying out a hiding exercise for the corrupt.  I note where the numbers lie in the 
Committee, so I propose not to say anything further.  
Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 39 to 43 put and passed.  

Clause 44: When this Part applies - 
Hon N.D. GRIFFITHS:  I move - 

Page 22, lines 4 and 5 - To delete “section 9(3) exist.” and insert instead - 

section 8A(1) exist in respect of the section 4 offence concerned but a power under this Part 
cannot be exercised contrary to a direction under section 8B. 
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This amendment is consistent with recommendations 8, 9 and 10 in the Standing Committee on Legislation 
report.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 45 to 67 put and passed.  

New clause 4A - 
Hon N.D. GRIFFITHS:  I move - 

Page 3, after line 7 - To insert the following new clause - 

4A. Act not applicable to juveniles 
(1) None of the powers given by this Act can be exercised in respect of a 

juvenile. 

(2) In this section - 

“juvenile” means a person who has not reached 18 years of age. 

This new clause makes it clear that the legislation is not applicable to juveniles.  

Hon PETER FOSS:  This seems to be a sensible amendment.  

Hon GIZ WATSON:  The Greens (WA) are happy to support the amendment.  

New clause put and passed. 

New clause 23A - 
Hon N.D. GRIFFITHS:   I move - 

Page 12, after line 9 - To insert the following new clause - 

23A. Witness protection arrangements 
If it appears to a special commissioner that, because a person - 

(a) is to attend, is attending, or has attended, before a special commissioner to 
give evidence or to produce a document or thing; or 

(b) proposes to produce, or has produced, a document or thing to a special 
commissioner, 

the safety of any person may be prejudiced or any person may be subjected to intimidation or 
harassment, the special commissioner may make any arrangements (including arrangements 
with the Minister or with members of the Police Force of the State) to avoid prejudice to the 
safety of any person, or to protect any person from intimidation or harassment. 

This new clause relates to recommendation 11 of the committee’s report. 

New clause put and passed. 

New clause 50A - 

Hon N.D. GRIFFITHS:  I move - 
Page 25, after line 24 - To insert the following new clause - 

50A. Report on use of powers under this Part 
(1) A police officer who exercises powers under this Part is required to submit to the 

Commissioner of Police a report in writing of each occasion on which any of those 
powers were exercised, giving details of - 

(a) what was done in the exercise of those powers; 

(b) the time and place at which the powers were exercised; and 

(c) any person or property affected by the exercise of the powers. 

(2) The report is to be submitted within 3 days after the powers are exercised. 

(3) The obligation of a police officer to submit a report under this section about a 
particular exercise of power within a particular time is sufficiently complied with if 



Extract from Hansard 
[COUNCIL - Thursday, 27 June 2002] 

 p12186c-12198a 
Hon Peter Foss; Hon Nick Griffiths; Chairman; Hon Giz Watson; Deputy Chairman; Hon John Fischer 

 [11] 

the police officer ensures that a report by another police officer who was present 
when the powers were exercised is made within that time dealing with all of the 
details about which a report is required. 

This new clause relates to recommendation 19 of the committee’s report. 

New clause put and passed. 

New clause 65A - 
Hon N.D. GRIFFITHS:  I move - 

Page 35, after line 18 - To insert the following new clause - 

65A. Regulations 
(1) The Governor may make regulations prescribing all matters that are required 

or permitted by this Act to be prescribed, or are necessary or convenient to 
be prescribed for giving effect to the purposes of this Act. 

(2) Without limiting subsection (1), regulations may be made affecting how a 
special commissioner may decide for the purposes of section 16 that it would 
not be in the public interest to postpone a person’s examination to enable the 
person’s legal representative to be present. 

(3) Regulations under this Act are made on the recommendation of the Attorney 
General whether or not the Attorney General is the Minister to whom 
responsibility for the administration of this Act has been allocated by the 
Governor. 

This new clause relates to recommendation 20 of the committee’s report. 

Hon PETER FOSS:  I support the amendment, but I am unhappy about the way it has been drafted.  The 
committee was trying to ensure that certain matters would be taken into account when deciding against allowing 
something to be called at short notice.  I refer to paragraph 8.22(a) of the Report of the Standing Committee on 
Legislation in Relation to the Criminal Investigation (Exceptional Powers) and Fortification Removal Bill 2002, 
which states -  

to prescribe the circumstances which must be taken into account under section 16(3) in considering 
whether it is in the public interest to postpone an examination and which would indicate that it should 
be postponed . . ..  

We wanted regulations to state that if that is the case, examinations must be postponed.  If it is short notice 
because the police have delayed it, it should be postponed.  We did not want to encourage postponement.  As the 
guardian of the law, the Attorney General should be able to postpone.  The committee’s words have not been 
adopted, and I am too exhausted to suggest the way in which the amendment should be amended.  It is not often 
that I make such an admission.  I do not like the wording, but, for the life of me, I cannot think of a suitable 
change to bring the amendment in line with the committee’s recommendation.    

New clause put and passed.   

New clause 68 -  

Hon PETER FOSS:  I move -  

Page 36, line 19 - To insert the following new clause -  

68. Parliamentary Supervisory Committee 
(1) Despite anything contained in this Act, a special commissioner may report to a 

Standing Committee on any matter which has come before the special commissioner 
and shall where the special commissioner forms the view that to do so would assist 
the Standing Committee in understanding the operation of this Act. 

(2) Nothing in this section requires a special commissioner to provide detailed 
operational information in a report under subsection (1). 

(3) Information disclosed in a report under this section is to be treated as information 
received by the Standing Committee in closed session but may be released by order of 
the committee.   
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(4) If either House orders, the public disclosure of facts disclosed in a report is permitted 
whether by publication in any medium or otherwise.   

(5) In this section, the words “Standing Committee” mean a Standing Committee of 
either House or a Joint Standing Committee of both Houses of Parliament appointed 
to monitor or review the performance of the functions of special commissioners and 
may be that a committee appointed for a similar purpose under the Anti-Corruption 
Commission Act 1988.   

I lifted much of my amendment from the Anti-Corruption Commission Act.  Although the committee made the 
recommendation, I asked the chairman whether he thought it was sensible, and he did.  Parliamentary 
supervision is required, even though it has not been ideally set out in my proposed new clause.  I must confess 
that it was drafted rather hurriedly.  I would have preferred more time to work on it.   

Hon N.D. GRIFFITHS:  The proposed amendment causes concern because it gives a special commissioner the 
discretion not to report to a standing committee.  The Government does not like the use of the word “shall” in 
proposed new clause 68(1), and would prefer the word “may” to be used.   

Sitting suspended from 6.00 to 7.30 pm 

Hon N.D. GRIFFITHS:  I suggest that we postpone consideration of new clause 68 until after consideration of 
the schedule.  The reason is that some adjustments are being made to the proposed new clause.  It is currently in 
the process of being typed and should be made available to the Committee shortly.   

Further consideration of new clause postponed until after consideration of schedule 1, on motion by Hon 
N.D. Griffiths (Minister for Racing and Gaming). 
Schedule 1 - 

Hon N.D. GRIFFITHS:  I move -  

Page 37, after line 4 - To insert - 

s. 145 

s. 147 

This amendment meets the requirements of the Legislation Committee’s third recommendation.   

Hon GIZ WATSON:  The Greens (WA) do not support this amendment and we did not support this proposition 
when the committee discussed it.  It seeks to add two more offences to the schedule.  In principle, we do not 
support the Bill or the schedule; therefore, we do not support any additional items being added to it.  

Hon PETER FOSS:  The Opposition supports the amendment.   

Amendment put and passed.   
Hon N.D. GRIFFITHS:  I move - 

Page 37, lines 19 and 20 - To delete the lines. 

Hon N.D. GRIFFITHS:  I move - 

Page 37, lines 19 and 20 - To delete the lines. 

Hon GIZ WATSON:  The Greens (WA) support this amendment.  This is a technical amendment because, as can 
be seen in recommendation 1 of the committee report, this section has already been repealed.  I assume that it 
was an error to include the section in the schedule in the first place.  

Amendment put and passed. 

Hon PETER FOSS:  I move -  

Page 37, after line 22 - To insert “s. 409”. 

This amendment will add a reference to section 409 of the Criminal Code, which deals with fraud.  I dealt with 
the reasons for including this section of the code during the second reading debate.  Evidence suggests that fraud 
is probably one of the largest and fastest growing areas of organised crime.  It seemed strange to me that, if it is 
such a significant part of organised crime, it was not included.   

Hon GIZ WATSON:  As much as the Greens agree with the arguments raised by Hon Peter Foss - that is, that 
fraud is a significant issue - we do not support either the Bill or the schedule and, therefore, we will not support 
any additional offences being included therein.  
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Hon N.D. GRIFFITHS:  It is the view of the Government that this amendment would considerably expand the 
operation of the Bill.  The arguments that have been put forward have merit.  The Government wishes first to see 
how the scheme to be put in place by the Bill operates, and will then give the matter further consideration.  
However, we oppose the amendment at this stage.   

Amendment put and negatived. 
Hon N.D. GRIFFITHS:  I move -  

Page 37, line 23 - To delete the line. 

This amendment is designed to implement recommendation 2 of the committee’s report.  

Hon PETER FOSS:  The Opposition does not support this deletion; however, it does not propose to divide on the 
question.   

Hon GIZ WATSON:  The Greens support this amendment.  We agree to the removal of this item from the 
schedule of offences.   

Amendment put and passed. 

Schedule, as amended, put and passed.   

Postponed new clause 68 - 
Hon PETER FOSS:  I have already moved the amendment to introduce this new clause.  I now seek the leave of 
the House to amend subclause (3).  Debate on this clause was postponed because I thought we might consider it 
over the dinner break.  I must confess that I did not do anything over the break, but the Clerk very kindly did.  
He pointed out that the standing orders of the two Houses are slightly different in practice, and that the better 
way to ensure that something is not published without an order of the standing committee is to provide for that in 
subclause (3), rather than to say that it is information received by the committee in closed session.  That would 
work in our House, but it may not necessarily work in the other House; therefore, the Clerk suggested that we 
make that alteration.  I seek the leave of the House to delete paragraph (3) and insert a new paragraph (3).   

New clause, by leave, altered. 
Hon N.D. GRIFFITHS:  The Government opposes the new clause for the reasons that I gave in the speech on the 
short title.  If the call does not go the Government’s way, I do not propose to divide. 

Hon GIZ WATSON:  The Greens (WA) will support this new clause.  It goes to a recommendation of the 
standing committee report to require parliamentary oversight; therefore, we are happy with new clause 68 as 
proposed by Hon Peter Foss.   

New clause, as altered, put and passed. 

Title put and passed. 

Bill reported, with an amendment. 
Hon N.D. GRIFFITHS:  I seek the leave of the House to proceed to consideration of the report.   

Leave denied.   
 


